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SEPARATION OF POWERS I RSEPECTIVE 


g RADOM NOTE: By IGE ,O. AYODEJI 


the context of its historical 


The concept of separation of powers is best understood with: 
antecedent: At a point in the political development of the European States (The medieval 
period) states power was concentrated in the hands of all, powerful monarchs. This power 
was randomly abused by the ruling potentales who is on attempt to maintain their Ireld-en 
government and to stifle voices of dissent controlled all apparati of government — the police. 


the judiciary and the executive. For example iri Britain at this period, there existed the royal , 
court, known as the court of Star Chamber which had jurisdiction over all types of crime 


These courts existed outside the normal common law courts and had the authority oF the 


King to, use torture, whipping pillorying oranding,-none slashing, ear-severing both as 
Punishment and in the process of investigation. Roy ably combined with the religious 
authorities to unleash a reign of terror on the populace yia the inquisition introduced by 
pope Innocent 111 of the Catholic Church, The Police for their part adopted torture and a 
wide network of spies and information's in their duties. Criminal law was ill-defined and 
varied according to the wh 


ns and caprices of the ruler. Often- times crime was coincident 
with such religious offences as Blasphemy and Atheism, It was against this background of 
Tank abuse of power that the writings of some philosophers found a willing audience. B 
Emile Rousseau, Diderot, and importantly Montesquieu with his mcnumental place which 
he called the "spirit of the Laws” invoked Natural Law thesis was that all mep were created 
equal before God and being creatures of the "Almighty had certain inalienable ( natural)- ` 
rights accruing to them by virtue of their humanity. 


- ' Since the rulers were equally Gods creatures, they had no right to ride rough-shod > 
over the rights oftheir fellow human beings. The 
listed- 7. 


inalienable right of all humans were 


Right to life, liberty etc. all encapsulated in the modern day doctrine of fundamental Human. 


Rights: As a Concommittari of this campaigns, Montesquieu wrote in the Spirit of the Law 
‘that everyman vested with power is liable to abuse it at 3 


n it and carry his authority as far as it 
would go” To prevent this, he argued farther, it was necessary from the nature of thine’ rit 


ene power should act as a check on the other. Thus, the concept of separation of power ean, 


: 2 1 : 


. ^ rai 4 


: " iffuslon of the authority of tje 
s| be geen as part of the campaign for moderation and di 
medieval rulers. : 


> Hy Classical Meaning and Practice — | 


The concepts of separation of powers connects a dd 1 oe a hath 
| * amongst different centre such that each is independent po Tus i i $ "cue lo aci 
as a check on possible excesses of others within their allottei i M 4 IS possible to : 
summaries the concept as providing for checks and balance Within the, apparatus ay = 
government. In practical terms and in the context of modern governance, the 
come to mean the division of powers between the recognized organs of 
» Executive, the Legislative and the Judiciary, 


Concept has 
Bovernment: the 


` Anspite of this recognized tripartite division of governmerital power particul 
Westermdemocratic practice, there is uniform application of the principle 


larly within 


Pe DAY The Britain Experience | 


In Britain; for example there cannot be said to exist a Complete separation of powers 


- 1B)  Thekxecutive: 


Minister and Cabinet:-However, the Queen combines h 


ér roles as Chief Fxecuti 
those of headship of the judiciary and the legislative (Que 


ve with’ * 
en in Parliament) * 


The Prime Minister and other members of the Cal 
* ' Indeed they cannot be members of the cabinet unless they have been elected ås mei 
v. L7 parliament from their respectiye constituencies. Obviously a strict 
` doctrine will exclude members of the execwive bra 


Mbers of. + 
application of the 1 
inch from parliament, | 


binet åre also members of parligmeni. 


. . Furthermore, and in the.context of the Principle of delegated legislative, member of 
the executive may be required to perform legislative functions. For example, when Local 
^s. Governnient Councils pass some by-laws regulating matters under their competence such as 
|. opening and closing of markets, payment of radio and television licenses. 


Such by-laws 
_ COnslitate exercise of legislative powers by the executive arm of government. 


(CUSCO irl 


ans powers the same individual being a member of the three organs of EoVernmem 
neti t N * 
G j ain. the Queen is also the titular head of the British judiciary. 
Again, 


Apart from explicit exercise Of legislative powers such as in the exampfe piven aboye. 
judges also make laws through their judgments, This in actual factyvas how the comthon * 
Law of England developed and judges continue to legislate through their Power ol 
interpretation of statutes, E i 


The Legislatui 


The legislature is primarily for law making. But in British con 
members of cabinet include the prime Minister 


n iStilutional practic, .' 
elected from amongst its membership. 1, 
other wirds, the executive members are also members of the legislature. Thi does not 


a +) demonstrate fidelity to the doctrine of separation of powers (see Liyange v. Queen (1967) 7 
A.C.259. ` E = | 


ain as highlighted above 


É 1. Membership of the legislative by cabinet members docs not seriously detract [a 
he independence of that body (legislatures). Afterall their number is minimal compared’ | 


doctrine of separation of powers shows. 
27 


-e S S 


E" 


The legislative Articles comes frst (Art. 1) and it confers powers of legislation òn the 
american Congress (The, Senate and House of Representatives). However, even here 
hé American President has the powers of legislative bills a situntion much may be 
the E 


interpreted as giving the executive the power to legislate. The American Congress , 
independent of the Executive in-the sense that no member thereof may alg, 
be a member of the executive branch, In 1975, Geraid Ford become President afier ri, 
resignation is disgrace of Richard Nixon, He automatically relinquished his membership ` 
Nfirmation in thar office. Art 11 of the American C Onstitution 


of congress upon his ci 
vests the executive authority in his president who,is elected independently. He need noi 
even belong to à political party and he may appoint members of his cabinet from any | 
* sector of the population. 


ACHT is the judicial Articles which vests judicial power in the Supreme Coun of the 
United State. Even though members of the court are assured as they can only be 
removed by impeachment. The fundamental issue of checks and balance ig Well taken 
care of under the constitution, Even though a president may veto a legislative Proposal, 
his veto may be overridden by a two-thirds majority of the senate: wher? the legsslatun: 
or executive exceeds its-powers, the judiciary may invalidate such an act Uni States, 
v. Richard Nixon 418 U.S 68341974). eas 


A special prosecutor appointed by the président himself to investigate a break-in atthe 
Headquarters of the rival democratic party headquarters at the Watergates requested thy 
the president surrender the tapes of conversation held at the Presidential office on the 
ground that some of the conversation recorded on tape could be relevant to cr iminal trial 
of ong of the Watergate conspirators. Nixon claimed executive privilege over the tapes, 


(C) — Separation of powers in Nigeria 


among the Yorubas, Benin, etc. a powerful 


poles to dictatorial tendencies e The Oyomesi in Oyo kingdom ian tae Ogbonis in’ 
ver phe Acephalous, societies, (t qp. Ibos, Tivs) for their part were arranged in a 
Fel order. There were no devine rulers but the sqelety was tontrolled by the An, 
esatia with a group Elders lopping the bierechy-In the Northern parts of Nigerin, tng 
grat and other religious rulers controlled the'society. The Emir were mo Powerful than 
er Southem couplerparts but any tendeicy towards dictatorship or desporism và 
alized by the influence of the Islamic 'religion whieh-preached charity and fair play by 


rulers 10 their subjects 


The doctrine of separation of power in its modern connotation became a pan of 
Nigerian constitutional practice from independence. The independence and Republican * 
Constitution followed as British practice while the coristitution 1979 Jaw followed tke 
presidential system as practiced in the United States of America. The 1989 Constitution is ' 

“also modelised on the 1979 constitution in this regard. Section.4, 5 and 6 of the 
* Constitution provided for a tripartite division of power amongst the legislature, the 

‘executive and the judiciary respectively, The Judicial "powers of the Federation’ were’ 
confirmed in Attorney of Bendel State &. Ors.V. Attorney- General of Federation) {1981} 

10 S.C. The Supreme Court declared as unconstitutional the signing into law of the F 
Revenue Allocation Bill by Président Shehu Shagari when the procedure for validis, 

passing the law by the National Assembly had not been complied with 


1979 


The striking down’ of the bill underscore the separate roles of the three organs of” 
government in particular set of the Supreme Court as the final arbiter 


"Again jn (Baloguá) V. A.G. Lagos State) (1981)2-NGGR 589.The Judicial 
upheld When a law creating more local governments in Lagos State was struck down for: 
non-compliance with a requirement that such creation be, proceeded by a judicial enquiry. 

. The Court held the law to have contravened the doctrine of separation of powers, 


articles was 


See also: (Garbs v. University of Maiduguri) (1986) 1 NWLR 351 Where the decision 
" fthe university of Maiduguri to rusticate some Students was declared null and void having 
been predicated on a finding of guilt of the student by a University panel Which tried them.” 
Since judicial function rests insthe Courts, the Supreme Court held that performdncs of . 


>, ` judicial functions by an adininistrative body was ultra- vires the constitution. 


|, See Futher: (AG Uyo State V.Adeyemi & Uis) (1982) 3 GCLR $46'the sanctity of, 
i oachment by the logisative was upheld in (Governor of Kauns 
of Assembly of Kaduna State amended the local Government Law or 1979 


p 


paw. Held: the funcion of signing a bill into Law rightly belongedet, ihz 
x Legislative autonomy within its allotted sphere was affirmed in Senator 


pee leannya v. President of Nigeria (1981) 2 NCLR 358 " T, 
‘pra Ad goria ( 
RT 


jot had challenged the appointment of Justice Ovia-Whiakay as FEDCCO boss 
sena . 


ner he had born confirmed in that Position by senate, The Supreme Court held thay the 
Sx of confirmation was an internal affairs of senate and that the cours hag 
P sdiqion to interfere as they were precluded by respect for the doctrine of separation , 
J . 
powers: 


‘The same principle was applied by Adefarasin of Lagos High Court in the case of (Senet; 
B.C. Ukwu! v Senator Joseph Wayas (1581)2 NCLB: 522 where ukwu sued for ine 

“annulment of an order removing him as NPP Senate Leader on grounds that 
senate standing Rules. A matter within legislative competence. 


it contravened 


But contract: (Aliyu Makarfi v. Ume Ezeoke (1981) 2 NCLR 434 where the spe; 
House of Representative (Ezeoke) suspended Makarfi from all standing committ 
House on that Makarfi had been suspened by his party -PRP. Plain 
removal from House Committees and the Speaker contended tha 
jurisdiction. The Spenker preliminary objection was dismissed 
try the case, 


üker of the 
eg. The 
nift challenged hy 


and the court proceeded tu 


* Unongo v. Ajau ) (1983) 2 S.C NLR 332. 


Sectiori.4 (8) 1979 Constitution “save as otherwise provided by the 
exercise of legislative powers by the National Assembly of the House of 
Subject to the views of the courts of law and judicial iribunals estab) 

` „ accordingly National Asseinbly sisals not enact any law-that ou 
jurisdiction of the courts, 


Constitution the 
Assembly shall be” 
lished by law arid 
st OF purports the oust the 


‘Over of Powers in Nigeria ` S 
As in other jurisdiction, there is'no watertight compaétmentslisation ot powers in Nigona, 
indeed, what we have are óverlapping powers. g 


The strict function of the JUDICIARY, as provided for under sectior 6 interpretation.. 
laws passed by the National Assembly. Nowever in the courses of performing their 

role, they do end up "making" laws, For example in (Mandara AG, 

84) | NER 311 the court held while a statute is capable of two 


" 


X the court had jo. 


oe E 


cfent^tle intention i 
the court should adopt the interpretation which will not defentthe intention ti. 


er 
m A 


canini 


a Gammel v-A.G. B) (1973) 11 S.C. 77 the Supreme Court held that where the ' 
gai used ina statute is capable of more than one interpretation, the court should 
np, the more “natural meaning if it lends to an unreasonable result and adopt that 
an tion which leads to a reasonable practicable result. In both these cases the. 
RUN ity of the interpretational power clearly demonstrates that the law may take ona 
pew cxi dependent of the interpretation given to itby the courts. 


Furthermore, the Judiciary may have to perform legislative. functions to enhance its 
judicial powers. For example, the Chief Justice of the Federal was empowered by the 
Constitution of 1979 to formulate rules of procedure for the enforcement of Fundamental” 
Human Rights guaranteed under ihat constitution, YET 

A Pursuant to this authority.therefore the then Chief Justice of the federat 


Atande Fatai- Williams passed the fundamental Rights (Enforcement 


jon Hon. Justice . 
1979 under his own hand. 


Procedure) Rules d 
The Executive arm of government of laws is charged mainly with the execution of laws 
passed by the National Assembly (See Sections 5 of 1979 and 1909 Constitution) However, " 
the Exegutive (President)may make laws in certain situations, such as his Power to make 
regulation (laws) for granting special immigrant statue with full residential rights to non- 
Nigerian spouses of Nigeria citizens.Note handover that such 


regulations that must be laid 
before the National Assembly (See. Section 27 of 1979 Constitution). 


‘The President may also veto a bill passed by the National Assembly if he does not agree 
With its provisions, This power of veto may be interpreted as 3 law making power. The fact 
that such a bill may-be represented and passed by two-thirds majority of the National 

`, Assembly dose not detract from the essential law-creating nature of the powerofvetg, , ^ 

The Executive arm also perform. 


for example, when a 
university Constitutes panels to hear cases bf misconduct by students e.g the Examination, 
` Malpractices Committee, 


Maiduguri where ihe 
exercise of judicial powers by the University of Maiduguri was 


quasi judicial functions such as, 


mary düty of the LEGISLATIVE is to make laws yet this power dovetails imo " 
executive realm when the 


he ! 
s legislature exercise its power under the Constitution , 
conduct investiga exposing “corruption inefficiency os 

section 82) 10 conduct investigations with a view to exposing “corrupt Ticiency or 
(sec 


qe it the execution or administration of jaws within its legislative competence. 


Furthermore, parliament may in certain circumstance perform judicial or qua. 
judicial functions such no when it punishes breaches of its privilege or contempt of the 
House and performs investigatory rules, An example of this situation may be found ip the 
Nigerian Second Republic when the senate invited the then editor of Daily Times, Tony 
Momoh to testify before it on the source of certain information published in the Grapevi 
Column of the newspaper. When Momoh challenged the authority of the sehate to dp so jn 

« Momoh v. Senate (1983) 4,NCLR 269 interpreting section 82 of the.1979 Constitution the 
court of Appeal held that the power of the senate, though’circumscribed with regard to y 
. = facts of the present case, yet existed to constitute a proper and lawful irivesting, 
expose corruption, inefficiency or waste committed by government depart 
^. authorities”. It is subinitted that such power in a legislative body is quasi- judicia 
„ang exemplifies the overlap in power between the legislature and the judiciary, 


ine, 


gation to 
ments ¢ 


in nature | 


© Again in Adikwu v. House of Representatives (1982) 3 NCLR 394 Balogun, J sittin 
aan Ikeja High Coun declared as unconstitutional null and void or invitation p s 
Representatives Committee to Adikwu, then editor of the Sunda: 
-reveal the source of his information which led to the publication of a news yon, DN 
"FRAUD Legislators claim salaries for Fictitious Staff" The House had puponed one 
is investigatory powers under section 2 of the: laws 1979 Constitution The eleva c 
both decisions is that had the issue in dispute fallen undir thse for which the [oic 
Id invoke its powers under section 82, we would have been able to observe bot sor Y 
legislature performing quiasi-judicial roles. 


à House of- 
Y Punch Newspapers to 


of 


arms of 


n of Power in a Federal Get Up 


hilet the classical interpretation of the doctrine of separation of powers focuses on We 
iion of powers ‘between arms of government, the “Federalist” interpretation of the ^ 
ept relates to the interrelationship and division of powers amongst the tiers of- 
t — Federal, State and Local Government (See Sections 2, 3 and 7 of 1979 

ition respectively). “Whilst the Constitution recognizes the need for separateness or 
ee of autonomy amongst the various levels of government, it also recognizes the - 
interdependence and harmonious and effective government if the Nigerian 


aeration is 10 ke a Worlhy one. (Abiola Ct seperation SP one INTR CMM 

ien nt of Government") j 

syste! i 
ig the powers of the tiers of the government js 
stative Lists (Sections 4 


art 111 Section 2 respectively) 


The modus of effecting separatin, 


through the creation of twò lists Exclusive and Concurrent L 
(2) and 4(4) and Part 1, Section 2 and P; 


- ‘The Federal Government has exelusi 
"List. The States share legislative 
Concurrent List (N.B. 


ive power to legislate on matters on the Exclusive 
Powers with the Federal Government as ON matters on the’ 
in raso of conflict the Federal legislation supereeds qin. sa, 
^o legislation, Sec for example ATTORNEY GENERAL OF'OGUN STATE 
L ABERUOGBA (1985)! NWLR (Part 3395. EC 
The Ogun State government imposed sal 
Services, Aberuogba ‘challenged the 


ax on purchases of s, 
&onstuationality of the I; 
matter within federal legislative competence. 


HEL 
tax on products bi 
Constitution. 


Pecified goods and 
aw contending that it wasa’ 


tion 3 (1) of the Ogun State sales-Tax Law in to for as it imposes Sales 
Fought into Ogun State is unconstitutional by offendi 


ing Section 4 (3) of. 


* * . Thepowers of a Local Government are specifically enumerated in Fourth Schedulé to 


the 1979 Constitution. 


|. The Impact of Military Rule on Separation of Powers , 


7 The Usurpation of political-power by the military at different times in the potiica ie FE 


^" Nigeria has had an impact on the concept of separation of powers, The impact can best be 
| | + assessed against the background of the usual divisions of powers:- ao e 
AT The Executive . D h 


ierarchicál command sametime, This is in 
Owers which'thrives on diffusion of power, 


Military rule by its very nature is based on a hi 
« sharp contrast to the principle of separation of p 
functions and functionaries, 

& 


E 


‘The Head of Federal Military Government is the Chief Executive, However he also 


in varying degrees has the Chief Legislative officer as he heads the Military jo f 
legislates for the country. pue Commahder-in-Chicf has varied with e 


| w— — ' 


scie Ms powers in Consultation With the members of the Supreme Military Cou 
f SMCH 


Av the State level. the ullas sovemor wen responsible for the execution of y 
lices of government. In an ideal y 
polie 


citing, the governor ought to be "supreme" in jhe 


here of authority- the concurrent and residua] lrx 
a military governor is appointed and is renale h 
Commander-in- Chief make independent action virtually possible. 


wercise of INE powers under his sph 
‘However the fact that is 
This {s a fundamental breach of the separation of pawers principe 


At no other time in the. himory of military. rufe hus the Commander.i 


Concentrated nomuch powers in himself then under theBabangia milit 


ary administration 
The First Military "President" 


Of Nigeria under the © 
Modifigation) — " 


"onstitution (Suspension and 


(Amendment)Decrees no.17 1985 has all 


All the powers of a civilian president under the 197 
~ Has operational control of the Armed Forces: 
Has exclusive. ‘esponsibility for thi 


9 Constitution, 


ppointment of the 
in constrant 10 the position under previous mili 


appointed by the Supreme Military Council, 
7 President appoints Armed Forces Chiefs the Inspector General of Police, the Dirdetw ui 
EM Nigerian Security © Organization (now State Security — sen out) 


Chiel-- of. General Starf (Cos, 
tary regimes where the No.2 man wa 


Constitution (Suspension & Modification). 
es Ruling Council with the 


In Fawehimi v, President of Federal Republic of Nigeria a Lagos based legal practitioner 
enged the power of ihe president to dissolve the ANFRC.He contended that such on 


had no support in law (Decree V7) that there was no evidence that president 
T members before. taking that action.The President responded that 
Of the courts to, inquire into the exercise af his 


p ^ PM 3 


HELD: President is above quary No.1 could enquire into whether the President consuleg 


Å snyboily before the exercise of his powers 


Thus in terms of executive authority mili 


y governors have been divested uf 
executive authority. “All &uch dele, d or revoked at any time, Thi.’ 


Military governors are n 


tion could be var 
agénts of the central government in relation to their ex 


powers. 


& the E; 


tive 


Fed. 


“Federalism dnd military administration are uncomfortable allices (A, Gy, - 
Constitutional Law & Military Rule page.172) Under Military Federalism looses jp — 
essential character to become Unitarianism due to the hierarchical and s, 
nature of military rule.( Ironsi regime January — July 1966 was the most si 


ef its readiness to accept that Unitarianism was the basis of 


authoritarism 
ncere in terms 


| military rule, He* 
promomulated the constitution (Suspension & Modification) Decree No.5 eas 
introduced “a unitary Government, Thus complicit affirmation of a defacs situation '' 


however created problems for Ironsi and ultimately led to his ouster. However 


role so far has not negated his essential character. 


military | 


The Federal Military ‘Government can legislate on any subject for any parrot the country. 
The.Military Governors máy annoy legislate on matters on the Concurrent list with prior 
consultation with the centre. Any conflict in legislation (Federal and State) wanit « 
naturally be removed in favour of the Federal,Law. The centralization of legislative pow, 
is a federation obviously leads to a neutralization of the concept of separation ofpowers, ^ 


^ — 2, The Judiciary 3 : 


The impact of military rule on separation of powers with relation to the judicial functions 
has attracted the widest critism. The Judiciary, it is often said is common man. The need. 
artial judiciary is even more processing in military dispensation, Despite this” 
perhaps because. of this, successive military administrations in Nigeria have + 
d i asculate the judiciary and thereby transgress against the concept’ of 
no Some relevant issues are so follows:- 


^ c 0 522 


on of its members ensured 


give and legislative body the number and compositi 


e of diffusion of decision-making : 


sur 
je 


However, under the Bübarigida administration superior court judges are appointed h 


resident and Commander-in Chief, This amounts to t00 much concentration of power. ` 


he? 
| i Tribunal Syste E 4 


mimes believe that the normal courts are slow and ineffective hence th 


a parallel system of courts — the Special military Tribunals to adjudicate on 
tion of Public Officers etc 


Huhari, these tribunals were presided over and composed mainly of military « 


personnel with a judge acting merely as an adviser on legal matters 
ihe Babangida Regime has changed ways to be what by appointing judges’ as 


s, has not gone for enough. Research shows that the military tribunals 


x chairmet but thi 


convict in 95% of cases brought befove them raising fears that perhaps their decisions are 


influenced by the executive bran 
In Wahab Akamu v, Attorncy- General of Lagos State Suit, No,8/568/91 the two * 
brought an injunction restraining the Lagos’ State Military Governor, from = 
because the Armed Robbery Tribunal before which they had been tried was, « 
doctrine of separation of powers contrary to 


h. 3 


"plaintiffs 


executing them 


compared in such a manner so to offend the 
African Charter on Human and peoples Rights. x 


November 18, 1991 the Lagos State High Court granted on interim injunction 
the execution of the applicants until the substantive suit in heard. 


xjecting armed forces personnel into the judicial system, a favourite modus 
n of separation of powers is the total ouster of the jurisdiction of the 


that section 6 confers the judiciary with the authority to determing 
putes between individual and government, This adjudicatory power is * 
of the 1979 Constitution which deals “Fair Hearing”. | 


itution reaffirms the jurisdiction of the High Cari on issues of 


; 1 l 


imes to preclude intercession by th : 
p n by thé cours 


However it is the practice for military 
through the insertion of ouster clauses in their legislation examples: 


tion and Modification) Decree No. ! of 1966, Püblic Officen 
4 1984, Recovery of Public Prop ae 


- Constitution (Suspensa 
(Protection Against False Accusation Decree No. 
(Special Provisions) Decree No. 3 1984 ete, 

the -courts have varied to ouster clouses in; Molokwu 

v 


- The response of 
ionet of Police M/476/89, Ozekhome 


gsioner of Police, Okuowo v. Cormis 
enga Kamolafe v. A.G. Federation. 


Commis 
President, Gb: 

‘The Courts found iugenous 
au v. Chief of Staff 
ed trumpets on matters of Human rights. 


ways of sidetracking The outer clouses. But not as fn 

cl f el $ asin ¢ 
Wang Chung Y Supreme Headquaters where the court of Appeal held ' 
that courts should blow s! 


RULE OF LAW 


The separation of powers between different’ organs of government is 
another dimension to the Rule of Law, The doctrine of separation of power ainis 
to provide checks and balances within a political system such that abuse of powe 
is forstalled. It is important to note separation of powers as a component of the 
Rule of Law. Thé doctrine of separation of powers is a mechanism for the 


- -attainment of the Rule of Law 


THE RULE OF LAW UNDER MILITARY AD\MNISTRATION 


"Military administration" encompasses the totality of Nigerian experience 


‘of the military rule. The military coup cf the Major Chukwuma Kaduna Nzeogun 


c heralded the coming of the military into the political life of Nigeria in January 
=<” 1966. tts was a partially successful coup. He never assumed the mantle of 
leadership of the country but inexplice bly surrendered to Major General Aguyi 
Ironsi was in the saddle for barely six months before he was killed in a counter: 
coup and replaced by General Yakubu Gowon In July 1966. Gowon was in power 
for a record of eight years aided by a sticcessfully fought civil-war in 1966-70 but 


-he was later overwhelmed by corruption and drift. His administration fell and was 


replaced by the progressive-oriented General Muritala Mohammed in 1975, 


Č Muritala was assassinated 100 days later by a small rabble of mutrineers, His 


erstwhile deputy, General Obasanjo subsequently prasided over a short transition 
. __ tothe Second Republic in 1979, ' 3 


Democratic rule was shortlived and the Army against intervened in the 
political process in December 1983 to “stop corruption and drift" by tHe Sharagi 


led civilian regime. 


Buhari/Idiagbon's military administration was noted for its draconian < 


solution òf the Nigeria's multifarious political ills and thus 


approach to thee 


„provided a ready excuse for w General Ibrahim Babangida to effect another 


change of government on the ostensible platformof champloning human rights, 
Assessing the observance of the “Rule of Law” by the Military must be 2 
premised on an understanding of the contents of the,Rule of-Law. The rule of law 
represents man’s persistent appeal over the ages for the subjection of 
government to reason and legality. From the ancient philosophy of Aristotle 


preferring "The rule of law to the man; to the libertarian ferment of the 18^ 


century that gave forth the subjection of the monarchs to the to the supremacy of 


the people in England, France, Italy and the rest of Europe; the central theme has — '. 


been in line witb the tripartite postulations of Prof. A.V. Dicey as - lack of t 


arbitrariness in government equality of the rulers and the ruled before the law; » 


and the supremacy of "people's power" - 
Later elaborations of the concept of the Rule of Law by the International. E 


Commission of Jurists conferences in Athens, New Delhi and. Lagos in 1955, 1959. 


and 1961 respectively embraced human right, independence of the judiciary and 


. „ later social and cultural right. These sentiments were later written into _ 
- international conventions such as the Universal Declaration of Human Rights 1948. 


"^ .' the European Convention on Human and Peoples Right 1953 and the Af 


We intend consequently to base our.analysis of military impar 
of Law under the following broad heading: 


1. Subversion of the Judiciary 


a) Ouster clauses 
b) Military tribunals 


©) Disobedience of Court orders 


2. Transgrestloi 


a) Detention Decrees 
b) Fair Hearing (Due Process) 


— : 


© Betterlife Programme 


SUBVERISION OF THE JUDICIARY 


The military have undermined the Rule of Law by subverting the judiciary 


we recall that the independence of the judiciary ts one of the pillar of the Rule of 
Law was identified at the International Commission of Jurists Conference in New 
Delhi 1959: The State and the individual are in a perpetual state of contest Itis . 4 


the judiciary that is the judiciary that is the arbiter of the expected conflicts 


2 Military rule in Nigeria has witnessed an extensive, use of ouster clauses in 


decrees, the establishment of a parallel system of court ~The military tribunak — 


+ ° and persistent refusal to obey order of courts of law..We discuss these issues in 


turn: " 


i. Quster Clauses s 


The insertion of ouster clauses in military legislation Ñas been a classic device 


of military administration, aimed at excluding the courts from assessing the 


`" legality of their acts. The list is extensive and straddles ell military administration: — - 


i The Constitution (suspension and Modification) Decrees No, 1 of 1984 a typical 


tool of legalizing an incoming military administration contains ouster clauses in 


these term: 


or any other decree or of any Edict shall 


E 


E “No question as to the validity of t 


E be entertained by any court of law in Nigeria" (s.5) 


/ 


p 
ants of this can be found in State Security (Detention of Person) Decrees No, 
a(a)} the Recovery of Public property (special Military Tribunals) Decree No, 3 
d 2 
1 1984 and subsequent amendments by the Babangida military Rovernment, 


Normally, in à democratic Setting there is a presumption against ouster of D- 


the Jurisdiction of courts in deference to the principles of separation of power end 
the power of “judicial review” 


However, even with Military decrees, there have been cQurageous — - 


attempts to plerce the veil ôf ouster clause by invoking the jurisdiction Of the + 
courts to ensure that the acts-of complained of conform to the enabling decrees 3 
With this test many executive acts have’ proved high-handed and arbitrary ang — ~ 
indeed contrary tó the terms of the enabling decrees. * 


Thus in: +, 


James V. Commissioner of Police (Suit No, AD/133/M/84 Jo of law of 
James V. Commissioner of Police 

Habeas Corpus xx by Ganl- Fawehinmi (hereinafte? Habeas 

Inspector-General of Police, Solarin v. Inspector- C 


Attorney-General of Federation The courts were willi 


despite the ouster clauses, y 


Candido Johnson aid in solarin’s case (supra) It is true that 


of the decrees excludes proceedings in «espect of anything. done oi 


that merely grants i 
` donee of the of the power in the due exercise of it; but does n 
court in nits jurisdiction from ensuring that the;pov 


ral of Polic T 


Ing to assume jur 


to be done in.pursuance"of the decrees, 


wote: Aniministic v. Fore n (1969) 2 A c. 347. 


a reference point in ail Subsequent. more cases. In that case. English 
* Act of 1950 has sought to exclude the juris E 


formed. 


an 
ion of the courts from deter 


sed “determination” was 


the'validity of a determine whether a ae 
determination jn law. 


See further the case 
N.W.LR (pt, 82) 280, 


nnee opinion succumbed to the aid of its t Jurisdiction 
_ notable case is Wang Ching Yao hie 


muted trumpets” in matter concerning military decrees. 


js particularly of the Buhari/idiagho era were detested. Instead g 


O— : 
peaiite avnues, mày decrees of this period provided for confi 


disallowance by respective state militaiy governors — (in armed ro} 
“the Head of the Federal Military Government of ans Supreme mil 
the fespect of others. Abiola Ojo has suggested, reasonably in our 
` confirmation procedure "are a serious reduction on the importa; 
public esteem of the tñbunal, The fact they cannot give b 
reduced them to merely investigatory advisory or deliberative bo 


* Ojo constitutional Law & Military Rule p. 276). Because the. 


SMC is done in private, The processes of arriving at any d 
secrecy. "the danger in the process in. that it creates ro 


" Only the Recovery of Public Property. (Speci 
3 of 1984 was free from the requirement of 
Ironically when. Babangida-later amende 
Special Appeal Tribunal amidst wide appla 
"inclusion therein of provisions for 
Appeal Tribunal by the’ Armed 
, David-West, . ' 


/ 


i Military Tribunals) (Amendment) Decrees created avenues for appeal to 
cial Military Tribunal amongst other reforms of that Law to be discusgeq 
„dar appropriate sub-headings in subsequent pages 


Despite protestations to the contrary by paid apologists and government 


lawyers, one abiding characteristic of Military Rule Is its utter disregard for the * 
Institution of the judiciary as often demonstrated by its disobedience of court 


orders 


In Governor of Lagos State v. Ojukwu, Justice Kayode Eso decried the 
excesses and executive Lawlessness of the Akinghe Lagos State government, Chief 
- Ojukwu's house at Ikoyi has been take n over during the civil war. In 1984 he 
returned to the house after paying the sum of N90,0Ó0 to the State government 
foran HEI lease. About a year later he was served with a Notice of Eviction 
by the same government. He applied to court for an Interim. restraining order and 
it was granted, Hóivevér the court refused to issues an interlocutory injection, 
Ojakwu appealed to the court of Appeal, Whilst the appeal was pending, the ` 
Lagos State government forcibly ejected Ojukwu with armed soldiers, The Court 
of Appeal directed that the State government could not resort to jungle the law 
and that it should allow Ojukwu to return to the house pending the outcome or 


“its decision. The State government refused to comply with the Court order against 


which it Lagos State Government appealed to the Supreme Court. The outcome of 


" the Lagos State Government's appeal was the strong rebuke of Eso quoted earlier. 


Tr ^" umm 


i ^ similar unwillingnoss to abide by the consequences of an appeal Md ta 

i xecution 9f a condemned armeg robber while his appeal to the Supreme 
ours was pending this was ign the case of Bello v. Attorney General of Oyo 
tate( ) the state Ministry of Justice claimed 
administrative error". If Bello’s ¢ j 


ase was due to administrative error and not 
deliberate outing of a court order, the Same cannot be said of the conduct of the 
Military Governor if Bendel st 


ateʻin the case of Kingsley Izedowen v. Milita 


Governor of Bendel State (Reported in Executive Lawlessness | Babangida Regime. 
Co publication March 1991 p. 12.) 


in 1995, Kingsley Izedowen was tonvisted in Bendel state for the 
possession of Sincrens. He was sentenced to a term of 10 years imprisonment ora 
nfine of N2000. He paid the fine and was released from custody, He was re- 
arrested in January 1996, this time on a charge of armed robbery. He was 


discharged and acquitted by a Robbery and Firearms Tribunals on 33/2/87. 
While the armed robbery trial was pending he was transferred. from 


A “Awaiting Trial" section to ‘convict’ section.. The Prison authorities alleged that 
the Military Governor pf Bendel state has signed his remand (impri: 


isonment) 
warrant stating that he rust'pay N20,000 fine instead of N2,000 imposed by the 


court for his firearms possession charge or serve the 10 years jail term, Therefore. 
after, his accuittal on the armed robbery. charge, 


his captors refused to. release 
him. - 


3 Izedomwen filed a suit in Federal High Court for a declaration that the 
Military Governor has no power to increase his fine from N2,000 to N20,000. 
' Ojutalayo J. of Federal High Court in Benin City in a judgment delivered on 19" 


9 + 


september 1988 ordered Izedomwen’s immediate 


se from prison. Kingsley 


iredómwen was despite Ojutalayo order transferred to Port-Harcourt prison and 


is vet to be release. : 


In Aka B. 


ashorun v. Governor of Gongola State (1991) 1 NWLR (pt. 163) 


p.12. Two Local Government Chairmen has successfully challenged irregularities 


in the December 1989 Local government election in Numan and Bayo-Belewa 


Lotal Government Council in Gongola. The Yola High Court deelared both duly 


lected. The Governor of Gongola, wing Commander Isa Mohammed, refused ta 
swear them in the ground that only the National Electoral Commission (NEC) had 


the authority to ‘do so. The Yola Braüch of the Nigeria Bar Association (NBA) 
“boycotted local Court to protest the Governor's decision. Later the NBA parent 


body declared a week's boycott of all court’s across the country, Three day into 


the boycott Governor Isa Mohammed scught and obtained an injunction from the 


Kano Division of the Federal High Court restraining of the NBA from continuing 


E with their strike. The NBA called off strike in obedience to the tourt but appealed 


the order on the grounds that the Kano Federal High Court has no jurisdiction 
over the matter. The Court ofAppeal so ruled. 


» Gani Fawehinmi v. Attorney-General of the Federation on 27" September 
i 1988, Gani’s Passport was seized as he returned from a medical trip abroad by the 
LE State Security Service (ŠSS) AGENT. Gani filed a suit in a Lagos High Court 


demanding its return. Justice Moni Fafiade ruled on 13/2/90 that Gani's passport 
should be returned to him. The SSS appealed against the order and applied for its 
s suspension by the Judge. The Judge refused to allow suspension of the order 


. because the SSS was hot empowered to confiscate paqssports. The Federal 


- 10 


E 


went refuse to comply with the order until October 1990 when . 
ion Minister Alex Akinyele personally delivered the passport at Ganis 

ber stating that the Federal goveínment was feturning the passport as an 
mency 


of ele 


„so is extracted from Executive lawlessness in the Babangida Regime March . 


Lo publication p. 6, In Prince Adedoyin v. Military Governor of Ogun 


"E 
te on the 13 July 1990, Justice Fred Qdubiyi of Abeokuta High Court granted 
state 


application foran interim injunction restraining the military Governor of Ogun 
an applic 

re Navy Captain Lawal from installing Michael Sonariwo as the new Akarigbo of 
state Na 

7 emo pending the determination of the substantive action. A few hour after the 
Remo Pe 


jecsion, the Governor enacted an Edlet setting aside the court order and 
decision, 


stalling Sonariwo the Akarigb of Remo. 
installi h 


, Besides those listed above, court order have been routinely disobeyed in 


matter concerning, students, In July 1990, the authorities of the College Of 
Education refused to comply with the order of the High Court that the 14 students ` 


rusticated should be readmitted. Also in late 1991, an ile-Ife High Court presisded 
over by Justice Kayode Ibidapo-Obe directed that some student of the Obafemi 
pees University who had been rustricated should be readmitted pending trial 
„of cases to enable the students take part in the sémester examinations. The 
University authorities refused, alleging that only the DANEI, Council could vary 


, the rustication order. 


a «ib TRANGRESSION OF HUMAN RIGHTS AND DUE PROCESS: : 


a i H 


Military administrations are notorious 


the wanton abuse and disregard 
; rights and proce: 
numar 


* of law. The issues of Detention and lack of fair 
will be in focus 


ntion Decre 


pete 


military administrations have always felt insecure and unstable Hence they 
sro very quick tO, ¢ lamp into detention off the slightest pretext usually invoking 
state Security" and "National interest” justification. No Military administration in 
Wis country hàs omitted to pass detention decrees in one form or another 
Rer the justification of national interest has proved to be more than a 


kescreen tO conceal often base personal "motives corruption and 
smoke. : 


overzealousness 


in Re M Mohammed Olayeni. Between 1968 "and 1969, the applicant and some 
Sree r army contractors were arrested and detained under the authonty of the 

othe 

e rian Army for having received money for goods not supplied. . 
ige 


The government invoked the'Armed Forces and Police (Special Powers) Decree 
No. 24 of 1967. They were later released or condition that they refund the money 
installmentally. Detention of persons may be affected through the instrumentality 

of diverse legislation as the CLAYORI case illustrates. Another is the Trade Dispute 
"(Emergency Provisions) (Amendment) Decree No. 53 of 1969. However, the most. 
common and notorious in recent times has been'the State Security (Detention of 
.Person) Decree No. 2 of 1984 providing that the chief of staff, Supreme 
Headquarters may, on.being satisfied that a persoh is or recently has been 
concerned in acts prejudicial to state security or has contributed to the economic “ 
adversity of the nation order his detention in civil prison or Police Station. The 
Buhari variant was different from that of his predecessors, Under Ironsi, the Head 
of State had to personally sign every detention order'in respect of every person 
intended to be detained. This helped to curb possible abuses and ensure + 


12 sc a 


"f the detention decree. In Buhari and Babangida 


are rampant a: 


ey were in the latter days of € 


for consideration in the matter of detention decrees aret 


4 adherence tó the terms of the enabling decree regarding 


of Detention 


jo v. Inspector-Gen 


olawepo v. Federal 


Komalale v. Federal Attorney-General 


i these cases, the détention orders were nullified because the detainees had 
In all these 


kept in places not within the contemplation of the enabling law 


ids on which the Chlef of staff can detain : $ 


Grounds 


Lamina Arowaye & Ors v. Inspector-General of Police. (Suit No. ID/1AM/BA =e 


f €" April 1984) where the court held that the suspect must have transgressed 
ol 


against state security and not merely public order. 


Czekhome v. President of Nigeria Where the court in interpreting the 
parameters of Decree No: 2 held that it could not be used to detain persons 
accused of common crimes. 


(i) FaicHearing 2 


The ramifications of fair hearing are amplified in section 33 and 35 of the 
1979 and 1989 Constitutions respectively.. Two underlining concepts of fair 
hearing here however Audi Alteram Partem (Hear the other side) and nemo judex 
in cause sua (A man should not judge his own cause). We had considered the 
implications of tribunals under the section military subversion of the judiciary. 


pis however aiv otio that the military tribunals undermine the Nem « ~ 

y. us rule by constituting military personnel as adjudicators over disputes 

f potween the military government and other citizens. The situation becomes horë — ** 
conical and ironical when the military have to try some of its own dissident 
personnel after failed coups. Secret trails, denial of right of representation 
become routine as in the secret trial by the Buhari Administration of 1985 Vatsa 

p and the Gideon Orka-led April 22^ 1990 coupists. These trials and the 

utions that followed it have been'rightly condemned as flagrant 


"coul 
bloody exec 
, human rights violations, 


ppRESSIVE CI RO! 


(u)- 


* The treatment meted out to a soc iety's deviants is sometimes a barometer 
iom and Rule of Law wheh the monarchs of the pre-18" Century held | 


” of freed: 
Sway, the criminal justice system was very oppressive and wicked; Nose slashing, | 
using a the stake ete Were common penalties for hearsay and blasphemy The + 
military, attitude to criminal justice at least intermittently, would appear _ 
"ominiscent of the level of those medieval criminal justice. Rer 
TN : 
(i)  QnusofProof . 3 i 


-A golden thread of criminal justice in contemporary history is the requirement 

"that it is for the prosecution to prove its case against an accused. Hence the 

constitution presumes a person innocent until proven guilty. 
i 


(see s. 137 Evidence Act and s. 33 1979 Constitution respectively) 


e Exchange Control * 
d {Anti-Sabotage) Decree No. 7 of 1994 xxx contained 


198 
Fine erosion 
qo Edene E da 

$ li 
gvidence 2 m ea has oral been regarded as suspect because they E 
usta Glabrae ESTY piu theinselves to gain advantage, The 
military have a allowed and earnestly reasonable criminal procedural 1 
law bY allowing at accomplice and requiring as a matter of law that suh ^ | 
evidence be recor lue weight, the Recovery of Public Property (SMC) Decree 

d No, 3 of 1984 has such a provision, ; 


. qu) Besse Punishment ’ 7m 

o the issue of excessive and draconian punishment. |t is the trend rae 
he discretion of judges by imposing minimum penalty. For many | 
a as economic sabotage, examination malpractices etétoread 
ity meaning that judges may at their discretion now impose any l 


There is als 
^" hamstring "' 
i. offences as dM 
maximum penal 
sentence up to " 

ERN V. David West. (10 years was imposed). Later reduced to ‘caution x 


he maximum. h 
| 


and discharged"). 
FRAN v. Richard Akinnubi (3 years imposed). The 

5 . The deat P 

‘of the fashion in many other parts of the E. je e Wo 

F . Tr 


out. 
formerly drug trafficking. 


robbery, treason and 


, aa) Retrospective Criminalization 

es Retrospective criminaljzation offends all ens 
- tantamount to an offender being punished for an offence which 

at the time he was committing the offence. The [sues ‘ 

(special Military Tribunals) Decree No. 3, The exchange Contr 

Decrees of the Obasanjo and Buhari Reginies and several 

rule rather than an exception to ha er i ah 


b d 


we is of 
unitary © Ofteh charact 
eni 
tans moy jm zed by arbitrariness as the following 
jus 


jaor Raji Rasaki 
) Gover sakiwas thi 
[gcn hè quintessential military ruler —, brash 


. rch 2, 1990, R: 

on aes um js expressed support’ of the lynching of Armed 
jobs pes Agege Council that “a jungle law demands jungle 
justice’ (seg ication: Lawlessness in the Babangida Regime P. 13 


The MAROKO INCIDENT is another illustration of arbitrariness of 
government and utter contempt for the rule of law. Maroko is the sh D 
settlement adjourning Victoria Island with about 300,000 inhabitants. O: ij a 
200, Governor Rasaki of Lagos state announced that the Maroko m jd. : 
demolished in 7 days. No individual Notices to quit was given. Des; ates s 
ctempts by the, Civil Liberties Organization (CLC) on behalf d th porc 
community Rasaki's builders went into ction leaving Maroko p hoe 

ss. 


; "The courts had efused to exercise jurisdiction over court actions: 


justice Eniola Longe of Ikeja High Court 


Justice Odunowo of Federal High Court ~ 


injunction ana 
the final determination, of the case but all indications are that thi 
is 


been done, as by borne out by the press st 
atei 
Micheal Otedola of 18" of January, wha ER a ul cin Gove 


| "the post of Admiral despite his retirement, 


SS aaa 


Maryann Babangida 


agos based Legal practitioner and hur t 
A enged the unauthorized use of EET d ERN tae 
tady — the Better Life Programme. Gani had asserted that there a ae 
tat uitutional basis for the post of First Lady and therefore any sh bed 
funds by her is illegal, Justice Ope-Agba of Lagos State High CO BS iP 
issed 


public 
tion on the grounds that Gani lacked locus standi to institute the actio 
n. 


the aci 

However, the illegality'of the whole programme was demonstrated wher 
government later promulgated the National Commission for Women Decr Wer 
so of 1989 (See Lawlessness by CLO) MT 


(il) , Alkhonu's Change of status and Promotion 


4990, the Federal government announced that the nation's number t 

position would'no longer be Chief of General Staff but Vice-President. Ath za 
‘rad and was appointed as vice-president, Not until October 13, 1990 did e 
Executive Power Constitutional Amendments etc) Decree No. 28 


„In August 


reti 


* EMG promulgate 
of 1990 which legally created the office of the vice-president. Meanwhile Decree. 


No. 24 had been passed amending the state security (Detention of Persons) 
. Decree No. 2 and authorizing the vice-president (an office not yet created) to sign 
detention orders. As Justice Owobiyi of Lagos High Court pointed out in the case 
of Gloria Mawarin v. Ch f of General s'aff the attempt to legalise Gloria's (coup 
suspect, Alex Afr gi ind on the 5asis of decree No. 24 of. 1990 amounted 
to a legislative absurdity. He observed that the decrée was promulgated before. 
Decree No. 28 of 1990 which created the office of vice-president, (Lawlessness by 


CLO p. 16). A 2 
ice-president, Aikhomi amongst others were later promoted to 


The same 


CONCLUSION . 


_ Miltary rule has been in direct conflict with the Rule 


